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To prepare for class, please familiarize with the assigned readings.

The reading questions are intended to help you in your prepara-

tions. If you want to prepare in groups, you may reach out to

the students you do your presentation with. The supplementary

readings are useful to situate the readings in the broader debate

and/or provide alternative texts that cover the same ideas.

How do judges reach a decision on the Court? If the law is unclear – which it

often is when cases reach our peak courts — then judges will be filling a legal

gap with their ruling. Each judge brings their own experiences and attitudes

– including ideology – to the table when they craft legal solutions. A rele-

vant question is therefore what checks and balances there are on individual

members on the Court.
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Readings

• Lax (2011) (special focus on pp 131-141; 146; 152-153) uses this review

article to present his view on how to understand judicial politics of legal

doctrine and where the gaps are in our knowledge. He is the architect

behind one of the more serious attempts at uniting the legal and the

attitudinal approaches to judicial behavior: the case-space model. To

do so, he passes by the strategic approach.

• Hermansen and Voeten (2024) apply a version of the case-space model

to decision making on the CJEU.

• Fjelstul, Gabel, and Carrubba (2023) grapple with a common problem

among courts: resource constraints. The Court and the political branch

have implemented different solutions to the ever-increasing number of

cases filed with the CJEU.

• Krenn (2022) presents his view on how judges’ careers and standing

with their colleagues on the Court vary. The paper bridges this session

with the topic for next week: Judicial selection.

Reading questions:

• What is the theoretical ambition that Lax (2011) announces in this

paper?

• What is “doctrinal instrumentalism”, and how does it help judges craft

policies?

2



• What is “legal instrumentalism”, and how does it help judges craft

policies?

• Can you describe the case-space model in simple terms? Possibly by

a drawing? To help out, you can rely on the Appendix in Lax (2011),

the theory section in Hermansen and Voeten (2024) and/or ask Chat

GPT to ELI5 the case-space model for you.

• Having done these readings, what are the democratic problems that

the CJEU dabbles with in relation to its case load? (the following

questions will help you on the way)

• What are the delegations done within the CJEU during the case man-

agement? You can draw on Zhang, Liu, and Garoupa (2018), Hix and

Høyland (2022), Krenn (2022) and Hermansen and Voeten (2024) (or

Hermansen (2020)) for information. In your opinion, who are the key

players influencing the Court’s decisions?

• What are the key checks and balances in the Court’s decision making?

• How does the institutional setup of the CJEU compare to the US

Supreme Court? Why does this comparison matter (for Hermansen

and Voeten (2024))?

• What is the role of the i) agenda setter, ii) the legal quality and iii) cost

of writing a proposal for the distribution of influence on the panel? You

might draw on Krenn (2022) in addition to the argument forwarded in

Hermansen and Voeten (2024).
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• What are empirical implications of ideological polarization (disagree-

ment) that you can derive from the theoretical argument in Hermansen

and Voeten (2024)?

• What is the ideological dimension that Hermansen and Voeten (2024)

assume CJEU judges’ preferences map onto? How does this affect case

outcomes (“case disposition”) in competition litigation?

• How do Zhang, Liu, and Garoupa (2018) (or Wijtvliet and Dyevre

(2021)) measure case outcomes compared to Hermansen and Voeten

(2024)?

• How do Hermansen and Voeten (2024) approximate judges’ ideology?

You may also draw on Posner (2010) and Zhang, Liu, and Garoupa

(2018) for similar arguments. Can you see any problems with this

strategy?

• According to Fjelstul, Gabel, and Carrubba (2023), what are the main

problems with long case durations? Are there reasons why lengthy

deliberations would be positive?

Now, going back, you might answer the questions: What are the democratic

problems revealed in these readings? Who are the key players on the Court,

and how is their influence kept in check?

Supplementary readings:

• Wijtvliet and Dyevre (2021) also investigate empirically how judges’

ideology influences Court rulings in competition cases. In contrast to
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the main reading, this is a peer-reviewed article.

• Cheruvu (2019) shows that the skills judges have when they enter the

Court will determine their efficiency and therefore influence relative to

their peers. In his study, he uses French language skills as a measure,

since the Court’s official language is French and all key meetings are

held in French. You might see this as an empirical test of some of the

ideas forwarded by Krenn (2022).

• Lax and Cameron (2007) model how preferences and rules influence

bargaining over case outcomes and legal reasoning on the US Supreme

Court. This is then tested empirically in Lax and Rader (2015). This

research is the closest American equivalent to what we will consider for

the CJEU.

Bibliography

Cheruvu, Sivaram. 2019. “How Do Institutional Constraints Affect Judicial

Decision-Making? The European Court of Justice’s French Language

Mandate.” European Union Politics 20 (4): 562–83. https://doi.org/10.

1177/1465116519859428.

Fjelstul, Joshua C., Matthew J. Gabel, and Clifford James Carrubba. 2023.

“The Timely Administration of Justice: Using Computational Simula-

tions to Evaluate Institutional Reforms at the CJEU.” Journal of Euro-

pean Public Policy 30 (12): 2643–64. https://doi.org/10.1080/13501763.

2022.2113115.

5

https://doi.org/10.1177/1465116519859428
https://doi.org/10.1177/1465116519859428
https://doi.org/10.1080/13501763.2022.2113115
https://doi.org/10.1080/13501763.2022.2113115


Hermansen, Silje Synnøve Lyder. 2020. “Building Legitimacy: Strategic

Case Allocations in the Court of Justice of the European Union.” Journal

of European Public Policy 27 (8): 1215–35. https://doi.org/10.1080/

13501763.2020.1714697.

Hermansen, Silje Synnøve Lyder, and Erik Voeten. 2024. “The Effect of

Ideology on Court Rulings: The Role of Judges in State Aid Litigation

Before the Court of Justice of the EU.” In Presented at European Political

Science Association’s Annual Meeting. Cologne.

Hix, Simon, and Bjørn Høyland. 2022. “Chapter 4: Judicial Politics.” In

The Political System of the European Union, 4th ed., 89–120.

Krenn, Christoph. 2022. “A Sense of Common Purpose: On the Role of Case

Assignment and the Judge-Rapporteur at the European Court of Justice.”

In Researching the European Court of Justice, edited by Mikael Rask

Madsen, Fernanda Nicola, and Antoine Vauchez, 1st ed., 187–208. Cam-

bridge University Press. https://doi.org/10.1017/9781009049818.010.

Lax, Jeffrey R. 2011. “The New Judicial Politics of Legal Doctrine.” An-

nual Review of Political Science 14 (1): 131–57. https://doi.org/10.1146/

annurev.polisci.042108.134842.

Lax, Jeffrey R., and Charles M. Cameron. 2007. “Bargaining and Opinion

Assignment on the US Supreme Court.” Journal of Law, Economics, and

Organization 23 (2): 276–302. https://doi.org/10.1093/jleo/ewm023.

Lax, Jeffrey R., and Kelly Rader. 2015. “Bargaining Power in the Supreme

Court: Evidence from Opinion Assignment and Vote Switching.” The

Journal of Politics 77 (3): 648–63. https://doi.org/10.1086/681224.

Posner, Richard A. 2010. How Judges Think. Harvard University Press.

6

https://doi.org/10.1080/13501763.2020.1714697
https://doi.org/10.1080/13501763.2020.1714697
https://doi.org/10.1017/9781009049818.010
https://doi.org/10.1146/annurev.polisci.042108.134842
https://doi.org/10.1146/annurev.polisci.042108.134842
https://doi.org/10.1093/jleo/ewm023
https://doi.org/10.1086/681224


https://doi.org/10.4159/9780674033832.

Wijtvliet, Wessel, and Arthur Dyevre. 2021. “Judicial Ideology in

Economic Cases: Evidence from the General Court of the Eu-

ropean Union.” European Union Politics 22 (1): 25–45. https:

//doi.org/10.1177/1465116520971343.

Zhang, Angela Huyue, Jingchen Liu, and Nuno Garoupa. 2018. “Judging in

Europe: Do Legal Traditions Matter?” Journal of Competition Law &

Economics 14 (1): 144–78. https://doi.org/10.1093/joclec/nhx031.

7

https://doi.org/10.4159/9780674033832
https://doi.org/10.1177/1465116520971343
https://doi.org/10.1177/1465116520971343
https://doi.org/10.1093/joclec/nhx031

	Readings
	Reading questions:
	Supplementary readings:

	Bibliography

